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Pensions and Divorce 

 

There are three main choices when it comes to deciding how to account for pensions assets in a divorce: 

Offset 

This is perhaps the simplest arrangement, where the pension assets are left as they are, and the distribution of other 

assets is adjusted accordingly. In considering whether this route is suitable, the individual should consider the method of 

valuation used for the pension scheme assets (i.e. whether this is favourable or not). In addition, the administration, 

complexity and time (and therefore cost) involved in pensions earmarking or sharing is likely to be considerable, which 

makes offset a popular and potentially cheaper route. 

 

Attachment Order (also known as Pensions Earmarking or Deferred Maintenance) 

This requires an Attachment Order, which decrees the proportion of the pension scheme member’s retirement 

pension/lump sum to be ‘earmarked’ for the former spouse. A pension already in payment cannot be earmarked. 

This can entail a number of problems, which mean that this method is not frequently used: 

• There is no clean break. 

• The former spouse remains dependent upon the retirement age and pension investment decisions of the member, 

including any decisions made on the method of taking benefits under the new pensions freedom rules.  

• The member remains liable for income tax on the total pension paid, and the earmarked pension is paid to the 

former spouse net of tax, which may clearly be inefficient if they do not otherwise use their personal allowance, for 

example.  

• Entitlement to earmarked benefits may be lost if the former spouse remarries. 

• Entitlement to earmarked benefits may be lost if the member dies, unless the ex-spouse is compelled to be named 

as a beneficiary. This could mean that no benefits are received by the former spouse whatsoever. 

• The amount earmarked is worked out as a percentage of the Cash Equivalent Transfer Value (CETV), which may 

understate the true pension value (for example, it may not include discretionary increases, salary increases, scheme 

surpluses for final salary schemes, or any guaranteed annuity rates for money purchase schemes).  

• The total benefit, including benefit to be paid onto the ex-spouse, is assessable against the member’s Lifetime 

Allowance. 

However, earmarking can also apply to the retirement lump sum, which is not the case with the alternative, Pensions 

Sharing. 

There is no compunction to take pensions into account when deciding on the distribution 

of assets on divorce (in England, Wales and Northern Ireland), however, courts are 

paying increasing attention to the value of pension rights.  

In practice, pension rights cannot easily be transferred between individuals, and so 

there are a number of alternative options for taking them into account, each of which 

has their drawbacks, as detailed below. 

Please note that these comments apply to English law and are intended to be an 

overview of the main options only. Professional legal advice should be sought. 
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Pension Sharing (or Splitting)  

The Pensions Sharing Order was introduced to try to introduce a clean break, and took effect for proceedings starting on 

or after 1 December 2000. This works by creating a pensions credit for the former spouse, with a corresponding debit on 

the member’s account. For a money purchase scheme, the debit is simply a reduction in the fund value. The situation is 

more complex for a final salary scheme, where the debit is a proportion of the benefits that would be payable on leaving 

service (based on the Cash Equivalent Transfer Value), revalued under statutory rules to the date of retirement, and then 

deducted from the final benefits payable. 

Pension sharing overcomes many of the problems with earmarking, in that the credit can be moved to the spouse’s own 

arrangement (except for SERPS/S2P pensions, where it becomes a shared additional pension), and the spouse then 

has control over investment decisions and when to take the benefits.  

Pension sharing orders are able to be made in respect of: 

• Occupational pension schemes, AVCs and FSAVCs 

• Personal pensions and RAPs 

• Services pension schemes 

• FURBS 

• Pensions in payment 

• SERPS and S2P 

The following schemes cannot be shared: 

• State graduated pension scheme benefits and equivalent benefits 

• Widow/ers’ and dependants’ pensions in payment 

• Lump sum benefits on death in service 

• Basic State pension 

 

However, there are a few drawbacks: 

• This arrangement may mean that both parties incur higher fees than with earmarking. 

• The pension share is worked out as a percentage of the Cash Equivalent Transfer Value (CETV), which may 

understate the true pension value, as detailed above.  

• The former spouse may be required by the trustees to transfer the pensions credit. 
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Pension Sharing and the Lifetime Allowance 

Pension credits and debits do not count against the annual allowance, but may affect the lifetime allowance: 

 

 Sharing takes place after 6 April 2006 

Debit If the member has previously applied for primary protection, the pension debit will reduce the protected 

amount accordingly. 

If the member has previously applied for enhanced protection, the protection would be lost if any 

contributions are made to make up the shortfall. 

If the fund is not protected, then the member can rebuild the fund subject to the usual annual and lifetime 

allowances.  

Credit If the member has applied for primary or enhanced protection, credit subsequently received will fall out of 

the protected fund and may therefore be subject to the recovery charge. 

If the member has not registered for protection, and the credit arises from a scheme where the pension is 

already in payment, the member may apply for an enhanced lifetime allowance (as the pension credit would 

already have been included in the original scheme member’s lifetime allowance, and so would have been 

taxed already if necessary). 

In the above scenario, if the credit arises from a scheme where the pension is not yet in payment, then the 

credit counts towards the member’s lifetime allowance. If this takes the member over the lifetime allowance 

then the relevant tax charge will apply. 

 

 

 

 

 

 

Important information: Our views are based upon our understanding of current legislation in England. Levels and bases of, and reliefs 

from, taxation are subject to change and their value to you will depend upon your personal circumstances. You should not act on any of 

the information without seeking professional advice.  

Risk Warning: The past is not necessarily a guide to future performance.  The value of your investment and the income from it can fall 

as well as rise and is not guaranteed. You may not get back the full amount invested. 

© clarity Ltd. clarity Ltd is authorised and regulated by the Financial Conduct Authority (FCA). The FCA does not regulate all types of 

Pensions, Mortgages or Taxation Advice. clarityLAW is brought to you in association with Taylor Vinters solicitors, a firm regulated by 

the Solicitors Regulatory Authority. 

Find out more 

If you would like to discuss any of the issues raised in this research note, or to arrange a meeting with a clarity 

adviser, please don’t hesitate to get in touch:  

Tel:  0800 368 7511  

Email:  enquiries@clarityglobal.com  

Web:  www.clarityglobal.com  

 


